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BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE CEMETERY AND FUNERAL BUREAU
STATE OF CALIFORNIA

In the Matter of the Petition to Revoke Case No. Al 2009 214
Probation Against:
OAH No. 2013070765
RICHARD ENCARNACION, JR., AKA

RICHARDO ENCARNACION DEFAULT DECISION AND ORDER

1520 Mount Vernon Avenue, #B [Gov. Code, §11520]
Bakersfield, CA 93306

Apprentice Embalmer Registration No.
13354

Respondent.

FINDINGS OF FACT

1. On or about June 14, 2013, Complainant Lisa M. Moore, in her official capacity as
the Bureau Chief of the Cemetery and Funeral Bureau, Department of Consumer A ffairs'
(“Complainant™), filed Petition to Revoke Probation No. A1 2009 214 against Richard -

. Effective January 1, 1996, the Department of Consumer Affairs succeeded to, and
was vested with, all the duties, powers, purpose, responsibilities and jurisdiction of the
Cemetery Board and the Board of Funeral Directors and Embalmers, and consolidated the
functions into the Cemetery and Funeral Programs, Effective January 1, 2001, the regulatory
agency is designated as the Cemetery and Funeral Bureau.
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Encarnacion, Jr,, aka Richardo Encarnacion (“Respondent”) before the Director of Consumer
Affairs. On or about April 18, 2014, Complainant filed the First Amended Petition to Revoke
Probation against Respondent. (Petition and First Amended Petition to Revoke Probation are
attached as Exhibit A.)

2,  Onor about January 4, 2011, the Cemetery and Funeral Bureau (Bureau) issued
Apprentice Embalmer Registration No. 13354 to Respondent. The Apprentice Embalmer
Registration expired on November 22, 2012, and has not been renewed.

3. On or about June 20, 2013, Respondent was served by Certified and First Class Mail

copies of the Petition to Revoke Probation No. A1 2009 214, Statement to Respondent, Notice of

Defense, Request for Discovery, and Discovery Statutes (Government Code sections 11507.5,
11507.6, and 11507.7) at Respondent's address which was and is: 1520 Mount Vernon Avenue,
#B Bakersfield, CA 93306.

4. Onorabout April 21, 2014, Respondent was served by Certified and First Class Mail
copies of the First Amended Petition to Revoke Probation, Supplemental Statement to
Respondent, Request for Discovery, and Discovery Statutes at Respondent’s address whicéh was
and is: 1520 Mount Vernon Avenue, #B Bakersfield, CA 93306.

5. Service of the Petition and First Amended Petition to Revoke Probation was effective
as a matter of law under the provisions of Government Code section 1 1505, subdivision (c)
and/or Business & Professions Code section 124,

6.  On or about June 25, 2013, Respondent signed and returned a Notice of Defense,
requesting a hearing in this matter. A Notice of Hearing was served by mail at Respondent's
address of record and it informed him that an administrative hearing in this matter was scheduled
for June 18, 2014.

7. Onorabout June 16, 2014, Respondent requested a continuance of the hearing, On
or about June 17, 2014, the Office of Administrative Hearings granted Respondent’s request for
continuance and issued an Order setting the hearing on July 15, 2014, begihning at 10:00 a.m.

Respondent failed to appear at that hearing.
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8.  Government Code section 11506 states, in pertinent part:

(c) The respondent shall be entitled to a hearing on the merits if the respondent
files a notice of defense, and the notice shall be deemed a specific denial of all parts
of the accusation not expressly admitted. Failure to file a notice of defense shall
constitute a waiver of respondent's right to a hearing, but the agency in its discretion
may nevertheless grant a hearing.

10. California Government Code section 11520 states, in pertinent part:

(a) If the respondent either fails to file a notice of defense or to appear at the
hearing, the agency may take action based upon the respondent's express admissions
or upon other evidence and affidavits may be used as evidence without any notice to
respondent.

11. Pursuant to its authority under Government Code section 11520, the Director finds
Respondent is in default. The Director will take action without further hearing and, based on the
relevant evidence contained in the Default Decision Evidence Packet in this matter, as well as
taking official notice of all the investigatory reports, exhibits and statements contained therein on
file at the Director's offices regarding the allegations contained in Petition to Revoke Probation
No. A1 2009 214, finds that the charges and allegations in Petition to Revoke Probation Np. Al
2009 214, are separately and severally, found to be true and correct by clear and convincing
evidence.

DETERMINATION OF ISSUES

1. Based on the foregoing findings of fact, Respondent Richard Encarnacion, Jr., aka
Richardo Encarnacion has subjeqted his Apprentice Embalmer Registration No. 13354 to
discipline.

2.  The agency has jurisdiction to adjudicate this case by default,

3. The Director of Consumer Affairs is authorized to revoke Respondent's Apprentice
Embalmer Registration based upon the following violations alleged in the Petition and First
Amended Petition to Revoke Probation which are supported by the evidence contained in the
Default Decision Evidence Packet in this case.:

a.  First Cause to Revoke Probation on the grounds of Respondent’s violation of Term of
Probation Number One stating: “Respondent shall comply with all conditions of probation and

obey all federal, state, and local laws, and all rules and regulations governing the programs
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regulated by the bureau”, and Business and Professions Code section 7665 by failing to submit
required reports of apprenticeship for the period December 8, 2011 through September 4, 2012,

b.  Second Cause to Revoke Probation on the grounds of Respondent’s violations of
Term of Probation Number One and California Code of Regulations, Title 16, section 1203
requiring all holders of licenses or registrations to immediately notify the Bureau of any change to
mailing address data.

¢.  Third Cause to Revoke Probation on the grounds of Respondent’s violation of Term
of Probation Number Two which states: “Respondent shall submit quarterly declarations under
penalty of perjury, in a format designated by the bureau, stating whether or not respondent has
been in compliance with all the conditions of probation. Respondent shall also submit such
additional written reports and verifications of actions requested by the bureau. Should the final
probation report not be made as directed, the period of probation shall be extended until such time
as the final report is made” by failing to submit quarterly reports for the quarters ending: October
15,2012, January 15, 2013, April 15, 2013, July 15, 2013, October 15, 2013, January 15, 2014,
and April 15, 2014,

4. Term of Probation Six states: “Should respondent violate probation in any respect, the
Director of the bureau, after giving respondent notice and an opportunity to be heard, may revoke
probation and carry out the disciplinary order which was stayed. If an Accusation or Petition to
Revoke Probatiqn is filed against respondent during probation, the bureau shall have continuing
Jurisdiction until the matter is final, and the probation shall be extended until the matter is final.”
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ORDER
IT IS SO ORDERED that Apprentice Embalmer Registration No. 13354, heretofore issued
to Respondent Richard Encarnacion, Jr., aka Richardo Encarnacion, is revoked.
Pursuant to Government Code section 11520, subdivision (c), Respondent may serve a
written motion requesting that the Decision be vacated and stating the grounds relied on within
seven (7) days after service of the Decision on Respondent. The agency in its discretion may

vacate the Decision and grant a hearing on a showing of good cause, as defined in the statute.

This Decision shall become effective on Uove.mé es2. / "? , 20 / 5/

Itisso ORDERED  OCT 13 2014

Deputy Directo, Legal Affairs
Department. of Consumer Affairs

70910095.D0CX
SD2013805335

Attachment:
Exhibit A: Petition to Revoke Probation and First Amended Petition to Revoke Probation
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KAMALA D. BARRIS
Attorney General of California
JAMES M. LEDAKIS
Supervising Deputy Attorney General
WILLIAM A. BUESS
Deputy Attorney General
State Bar No. 134958
110 West "A" Street, Suite 1100
San Diego, CA 92101
P.O. Box 85266
San Diego, CA 92186-5266
Telephone: (619) 645-2039
Facsimile: (619) 645-2061

Attorneys for Complainant

BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE CEMETERY AND FUNERAL BUREAU
STATE OF CALIFORNIA

In the Matter of the Petition to Revoke Case No. AL 2009 214
Probation Against: ’

RICHARD ENCARNACION, JR., AKA
RICHARDO ENCARNACION - PETITION TO REVOKE PROBATION

Apprentice Embalmer Registration No.
13354

Respondent.

Complainant alleges:
PARTIES -
1. Lisa M. Moore (Complainant) brings this Petition to Revoke Px'obatfon solely in her
official capacity as the Bureau Chief of the Cemetery and Funeral Bureau, Department of
Consumer Affairs.'

i

! Effective January 1, 1996, the Department of Consumer Affairs succeeded to, and was
vested with, all the duties, powers, purpose, responsibilities and jurisdiction of the Cemetery
Board and the Board of Funeral Directors and Embalmers, and consolidated the functions into the
Cemetery and Funeral Programs. Effective January 1, 2001, the regulatory agency is designated
as the Cemetery and Funeral Bureau.

PETITION TO REVOKE PROBATION
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2. Onor about January 4, 2011, the Cemetery and Funeral Bureau issued Apprentice
Embalmer Registration Number 13354 to Richard Encarnacion, Jr., aka Richardo Encarnacion
(Respondent) at Aztlan Mortuary, 7856 La Mesa Blvd., La Mesa, CA 91941, Respondent’s
address of record with the bureau. The Apprentice Embalmer Registration will expire on January
4, 2017, and cannot be renewed.

PRIOR DISCIPLINE

3. Inadisciplinary action entitled "In the Matter of Statement of Issues against Richard
Encarnacion, Jr.", Case No. Al 2009-214, the Director of Consumer Affairs for the Cemetery and
Funeral Bureau, adopted the proposed decision by the Administrative Law Judge, which became
effective on October 15, 2010. In the adopted decision, Respondent’s Apprentice Embalmer
Registration was revoked. The revocation however was stayed and Respondent’s Apprcntide
Embalmer Registration was placed on probation for a period of four (4) years with certain terms
and conditions. A copy of that decision is attached as Exhibit A and is incorporated by reference.

4. Condition 6 of the adopted decision provides: “Should respondent violate probation
in any respect, the Director of the bureau, after giving respondent notice and an opportunity to be
heard, may revoke probation and carry out the disciplinary order which was stayed. Ifan
Accusation or Petition to Revoke Probation is filed against respondent during probation, the
bureau shall have continuing jurisdiction until the matter is final, and the probation shall be
extended unti] the matter is final.”

JURISDICTION

6. This Petition to Revoke Probation is brought before the Director of Consumer Affairs
(Director) for the Cemetery and Funeral Bureau, under the autherity of the following laws. All
section references are to the Business and Professions Code unless otherwise indicated.

7. Section 118, subdivision (b), of the Code provides that the
suspension/expiration/surrender/cancellation of a license shall not deprive the Director of
Jurisdiction to proceed with a disciplinary action during the period within which the license may
be renewed, restored, reissued or reinstated.

8. Section 475 of the Code states:

PETITION TO REVOKE PROBATION
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"(a) Notwithstanding any other provisions of this code, the provisions of this division shail
govern the denial of licenses on the grounds of:

“(1) Knowingly making a false statement of material fact, or knowingly
omitting to state 2 material fact, in an application for a license.

"(2) Conviction of a crime. .

"(3) Commission of any act involving dishonesty, fraud or deceit with the

intent to éubstantially benefit himself or another, or substantially injure another.

"(4) Commission of any act which, if done by a licentiate of the business or
profession in question, would be grounds for suspension or revocation of license.

"(b) Notwithstanding any other provisions of this cade, the provisions of this division shall
govern the suspension and revocation of licenses on grounds specified in paragraphs (1) and (2)
of subdivision (a) . _

"(c) A Iiéense shall not be denied, suspended, or revoked.on the grounds of a lack of good
moral character or any similar ground relating to an applicant's character, reputéﬁon; personality,
or habits."

9. Section 480 of the Code states:

"(a) A board may deny a license regulated by this code on the groupds that the applicant has
one of the following:

"(1) Been convicted of a crime. A conviction within the meaning of this section meansa .
plea or verdict of guilty or a conviction following a plea of nolo contendere. Any action that a
board is permitted to take following the establishment of a conviction may be taken when the
time for appeal has elapsed, or the judgment of conviction has been affirmed on appeal, or when
an order granting probation is made suspending the imposition of sentence, irrespective of a
subsequent order under the provisions of Section 1203.4 of the Penal Code. |

"(2) Done any act-involving dishonesty, fraud, or deceit with the intent to substantially
benefit himself or herself or another, or substantially injure another.

“(3) (A) Done any act that if done by a licentiate of the business or profession in question,

would be grounds for suspension o revocation of license.,
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“(B) The board may deny a license pursuant to this subdivision only if the crime or act is
substantially related to the qualifications, functions, or duties of the business or profession for
which application is made.

“{b) Notwithstanding any other provision of this code, no person shall be denied a license
solely on the basis that he or she has been convicted of 2 felony if he or she has obtained 2
certificate of rehabilitation under Chapter 3.5 (commencing with Section 4852.01) of Title 6 of
Part 3 of the Penal Code or that ke or she has been convicted of a misdemeanor if he or she has
met all applicable requirements of the criteria of rehabilitation developed by the board to evaluate
the rehabilitation of a persor. when considering the denial of a license under subdivision (a) of
Section 482.

"(c) A board may deny a license regulated by this code on the ground that the applicant
knowingly made a false statement of fact required to be revealed in the application for the
license." |

10.  Section 493 of the Code states:

“Notwithstanding any other provision of law, in a proceeding conducted by a board within
the department pﬁrsuant to law to deny an application for a license or to suspend or revoke a
license or otherwise take disciplinary action against a person who holds a license, upon the
ground that the applicant or the licensee has been convicted of a crime substantially related to the
qualifications, functions, and duties of the licensee in question, the record of conviction of the
crime shall be conclusive evidence of the fact that the conviction occurred, but only of that fact,
and the board may inquire into the circumstances surrounding the commission of the crime in
order to fix the degree of discipline or to determine if the conviction is substantially related to the
qualifications, functions, and duties of the licensee in question.

| "As used in this section, 'license’ includes ‘certificate, 'permit,' '2uthority,’ and

‘registration.

STATUTORY PROVISION

1. Business and Professions Code section 7665 provides in pertinent part: “All -

registered apprentice embalmers shall comply with the following requirements during their period
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of apprenticeship: (a) Shall file a report of apprenticeship as follews: (1) On or before January 15
of each year covering the period of apprenticeship ending as of December 31 preceding....(4)
Upon application for leave of absence for a period in excess of 15 days.”

REGULATORY PROVISION

12. California Code of Regulations {“CCR™), Title 16, section 1203 provides: “Each
person holding a certificate of registration, license, permit or any other authority to practice or
engage in any activity in the State of California under any and all laws administered by the bureau
shall file his or her proper and current mail'u;g address with the bureau at its office in Sacramento
and shall immediately notify the bureau at its said office of any and all changes of mailing
address, giving both his or her old and hi§ or her new address.”

FIRST CAUSE TO REVOKE PROBATION
(Failure to submit required report of apprenticeship)

13.  Atall times after the effective date of Respondent’s probation, Term and Condition of
Probation number One stated: “Respondent shall comply with all conditions of probation and
obey all federal, state, and local laws, and all rdles and regulations goveming.the programs
regulated by the bureau.” -

14, Respondent’s prabation is subject to rcvocatioﬁ under Probation Condition 6 and
Business and Professions Code section 7665 because he Eailed to comply with Probation
Condition One, referenced above. The facts and circumstances regarding this violation ate as
follows:

A.  Business and Professions Code section 7665 requires Respondent to submit reports of
apprenticeship. Respondent failed to submit the required report of apprenticeship for the period
December 8, 2011 through September 4, 2012.

SECOND CAUSE TO REVOKE PROBATION

(Failing to report changes of mailing address)
15. At all times after the effective date of Respondent’s probation, Condition One stated:
“Respondent shall comply with all conditions of probation and obey all federal, state, and local

laws, and al! rules and regulations governing the brograms regulated by the bureau.”
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16. Respondent's probation is subject to revocation under Probation Condition 6 and
CCR section 1203 because he failed to comply with Probation Condition One, referenced above.
The': fac.ts and circumstauces regarding this violation are as follows:

A.  California Code of Regulations Title 16, section 1203, requires Probationer to notify
the Cemetery and Funeral Bureau of any change to Probationer's mailing address.
Correspondence sent to Probationer at the address of record: 7856 La Mesa Bivd., La Mesa, CA
has been returned by the U.S. Postal Service marked "Return to Sender/Not Deliverable as
Addressed/Unable to Forward". ‘

THIRD CAUSE TO REVOKE PROBATION
(Failure to submit quarterly report of compliance with all conditions of pr.obation)

7. Atall times after the effective date of Respondent’s probation, Probation Condition
Two stated: “Respondent shall submit quarterly declarations under penalty of perjury, in a format
designated by the bureau, stating whether or not respondent has been in compliance with all the
conditions of probation. Respondent shall also submit such additional written reports and’
verifications of actions requested by the burean. Should the final probation report not be made as
directed, the period of probation shall be extended until such time as the final report is made.”

18." . Respondent‘s probaticn is subject to revocation under Probation Condition 6 and
Probation Condition 2 because he failed to comply with Probation Condition Two, referenced
above. The facts and circumstances regarding this violation are as follows:

A.  Probationer failed to submit the quarterlj.{ declaration for the quarter ending October
15, 2012, and the quarterly declaration for the quarter ending January 15, 2013.

PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,

and that following the hearing, the ljhector of Consumer Affairs issue a decision;

1. Revoking the probation that was granted by the Cemetery and Funeral Bureau in Case

| No. Al 2009-214 and imposing the disciplinary order that was stayed thereby revoking

Apprentice Embalmer Registration No. 13354 issued to Richard Encarnacicn, Jr., aka Richardo

Encarnacion;

% PETITION TO REVOKE PROBATION
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2. Taking such other and further action as deemed necessary and propet.
DATED:Lji_U\Q 1, N3 ‘ f‘gfﬁ\ A7) IR
(} ! DISA M. MOORE ~ ©
Bureau Chief
Cemetery and Funeral Bureau
Department of Consumer Affairs
State of California
Complainant
SD2013805335
70711619.doc
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